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    A Manual for Legal Professionals Helping Clients with Consumer or Debt Problems in British Columbia

    

  
    Introduction to Consumer and Debt Law






This manual from People's Law School is a problem-solving resource for legal advocates, paralegals and lawyers  in British Columbia whose clients are having problems with consumer or debt issues.

The manual covers over 45 topics on problems people experience with consumer purchases, contracts, borrowing money, and being in debt. Each section is organized to help you understand and work through your client’s problem. We include sample client problems, explain the relevant law, point out what information you need from your client, and offer suggestions for solving your client's problem .
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	 Visit the People’s Law School website at www.peopleslawschool.ca for more coverage of consumer and debt law and how to deal with legal problems.
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The 1996 to 2012 editions of Consumer Law and Credit/Debt Law (as it was then called) were published by the Legal Services Society.

At People's Law School, we believe accurate, plain English information can help people take action to work out their legal problems. This publication explains in a general way the law that applies in British Columbia, Canada. It is not intended as legal advice. Legal advice applies the law to an individual's specific situation. If you want assurance that any information is appropriate to your specific situation, or recommendations on next steps with a specific legal problem, please contact a legal professional. Some sources of legal help are highlighted in the Agencies that Help section.


About

People’s Law School
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This manual is produced by People's Law School, a non-profit society in British Columbia, Canada dedicated to making the law accessible to everyone. We provide free education and information to help people effectively deal with the legal problems of daily life. Contact us at info@peopleslawschool.ca or visit us online at peopleslawschool.ca.


Clicklaw Wikibooks
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Consumer and Debt Law is a Clicklaw Wikibook. Operated by Courthouse Libraries BC, Clicklaw Wikibooks provides a platform for collaboratively developed, plain language legal publications. The wiki technology enables easy updating and a highly accessible experience on the screen and in print. You might be accessing this page online on a computer, or by having downloaded a digital copy to your tablet or mobile, or by reading it in a print book at a public library. By supporting a range of digital and print formats, Clicklaw Wikibooks helps provide legal information for people in ways that meet their needs.
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    Part 1. Before You Begin

  
    Scope of Consumer and Debt Law






This manual is divided into six parts:


	Before You Begin: Read this first to understand how to find information about your client’s problems in this manual.

	Consumer Law: Common problems involving consumer law.

	Debt Law: Common problems involving debt law.

	Court: Issues relating to the court process in consumer and debt matters.

	Laws & Cases: Statutes, regulations and cases.

	Where to Get Help: Agencies and resources that may be useful in resolving consumer or debt law problems.


Purpose

This manual is a problem-solving resource for legal advocates, paralegals and lawyers whose clients are having problems with consumer contracts and purchases or credit and debt issues.


Format

Each topic has been set out in this problem-solving format:


	a list of common questions clients ask 

	an outline of the relevant law 

	suggestions for information gathering to solve the problem 

	suggestions for solving the problem 


Some topics also have a list of resources for further information.


Content

The criteria for deciding on the content of this manual includes:


	Whether the information would provide entry-level advocates with realistic solutions for clients with consumer or debt problems. 

	Whether alternative resources (including lawyers and government agencies, as well as other publications) are available. If so, we refer readers to those resources, listed in the sections on  Agencies that Help and  Other Resources.


In general, topics involving consumer contracts or credit and debt are covered in the most detail (for example, making a purchase or declaring bankruptcy). Other relevant topics (for example, court procedures) are covered in less detail because many other resources are available for both advocates and clients to find out more about these.

Some relevant topics that fall outside the scope of this manual include builders’ liens, residential tenancies, and enforcement of support payments.

The Consumer and Debt Laws section lists the federal and provincial statutes and regulations referred to in this manual. These statutes and regulations are all available online. Federal statutes and regulations are at laws.justice.gc.ca. BC legislation is posted at www.bclaws.ca. Both federal and BC legislation are also available on the CanLII website at www.canlii.org. Other online services such as Westlaw eCarswell’s LawSource are available for free at courthouse libraries around the province. To find a courthouse library near you, go to the website of Courthouse Libraries BC.

This manual contains limited references to  case law, the written legal decisions of courts and tribunals. Over time, case law establishes principles that are used in understanding the law and deciding future cases. In many instances where common law (legal principles developed from decisions by judges, rather than from statutes or constitutions) is outlined, referring to case law would add unduly to the length of the publication. We include cases if they help to explain a legal principle, or if they provide a helpful precedent to resolve a client’s problem either in negotiations or in a court proceeding. 

The Consumer and Debt Cases section lists case citations and provides links to those available on CanLII.  

This manual does not contain a glossary of legal terms. We avoid legal terms wherever possible and explain the terms in the context of the topic. You may find a legal dictionary useful for general reference (see the section on  Other Resources for some suggestions).














  
    How to Use Consumer and Debt Law to Help Your Clients








Perspective

While this manual is about identifying and solving problems, it is important to keep client problems in perspective. The law outlined in this manual governs millions of consumer and credit transactions made in the province every year. The vast majority of those transactions are carried out without any problems. Overwhelmingly, society accepts the rules that govern these transactions, and follows them.

Being realistic about solving clients’ problems is also important. Often, solving a problem means making the best of a bleak situation. It means, in many instances, that you may not be able to assist clients to make the kind of fundamental changes in their circumstances that will help them avoid similar or other problems, particularly financial problems, in the future. It also means appreciating that the facts provided by clients cannot be changed.


How to find answers to client questions

Every section follows this format to help you understand and work through your client’s problem.


	Client problems: Sample client problems to help you decide if the section is about a law that affects your client. 

	Summary of the law: An overview of the relevant law to help you understand the legal context. 

	Information gathering: What information you need from your client to help solve the problem. 

	Solving the problem: Suggestions for solving your client’s problem. 

	Related topics and materials: Suggestions for further reading on a problem, and some cross-references to other sections that may help or give you more information on a topic.


Step 1. Understanding the law

This manual attempts to explain the basic legal principles that advocates need to understand to assist clients who have consumer or debt problems.


Step 2. Gathering relevant facts from the client and other sources

The most important initial step in fact gathering is the client interview. Good interviewing skills come from a combination of experience and realizing that, as with any other skill, proper training, practice and reflection on the skill can make you a more effective interviewer.


Step 3. Identifying the client’s problem or problems

A client’s problem will not always fit neatly into the topics outlined in this manual. It is up to you to understand the facts presented by the client and to apply the law to solve the problem. In some instances, a client’s problem can be quickly identified. In others, it may take considerable fact gathering, investigation and research to identify the issues.


Step 4. Applying the law to the problem

Applying the law to a client’s problem involves explaining to the client the basic principles of the law and how the law governs their circumstances.


Step 5. Outlining client options

In most instances, there is more than one approach to solving a client’s problem. You will serve your clients best if you present a range of options to them. In this way, clients can make informed decisions rather than having solutions imposed on them by you.


Step 6. Carrying out the client’s option

In carrying out the client’s option, you and the client should draft an initial plan of action. This plan should include who is to carry out the initial steps, how to carry out those steps, and the time frame in which to carry out the steps.














  
    Client Options: Range and Reality








A range of options

In helping clients deal with consumer and debt problems, here are some ways to categorize the client’s options.


1. Do nothing

In applying the law to a client’s problem, it may be that the client does not have to do anything right away (the “wait-and-see” approach), or that letting the matter go is the most realistic alternative.

A wait-and-see approach may be the most practical option in cases where a client is still hopeful the matter will be resolved without taking further steps — for example, when the likelihood of success in seeking a remedy (either in court or another forum) is in doubt. The client may find the cost of seeking a remedy too high. Many clients will say the emotional strain of pursuing a remedy is not worth what might be recovered.


2. Negotiate with the other side

Often, a matter can be resolved by negotiating directly with the other side. It may involve a phone call, a letter, or a face-to-face meeting. Your assistance may be important if a client is unable or reluctant to negotiate alone.


3. Use other individuals or agencies

There are many people other than advocates or lawyers who may be able to help resolve the problem. These include MPs, MLAs, government agencies (such as Consumer Protection BC), the Better Business Bureau, the media, professional or trade associations, and consumer groups.


4. Take non-legal, self-help steps

Sometimes a more creative approach can help solve a problem. Picketing the business in question may, at the very least, have a nuisance effect that puts pressure on the other side to settle. This option costs little in dollar terms, but if the results are not relatively quick, it may be difficult for the client to sustain the action.

Boycotts, in limited circumstances, may also be effective. Usually, boycotts involve several people who are aggrieved or who are at least willing to support one individual or cause.


5. Use legal action

A client may be able to seek a remedy in the court system. The advantages of going to court include using the court system to force a resolution. The disadvantages include the time it may take to resolve the matter, the uncertainty of success, and the likelihood that (if the client uses a lawyer) some or all of the legal costs will not be recovered.


A combination of approaches

Often, problem solving involves a combination of these alternatives at various stages. A client’s best plan is to start with an attempt to negotiate a resolution. If that fails, the client may want to take legal action. The client can still keep the negotiation option open during the legal process. Most legal cases settle before they go to trial.

A critical aspect of efficient problem solving is choosing the most appropriate remedy. Realism is key. Advocates need to be realistic about a client’s chances of success, about the amount that might be recovered, about the ability of any other service to resolve the problem, and about the client’s ability to carry out their role in the remedy (particularly if it is a self-help remedy).


Ethical and professional considerations

Under the Legal Profession Act, only lawyers and articled students licensed by the Law Society of British Columbia may practise law in BC. However, the Legal Profession Act defines “practice of law” as excluding the work of advocates, provided that the work is not performed for (or in the expectation of) a fee, gain, or reward (direct or indirect) from the client.  

The Code of Professional Conduct for British Columbia, which explains the rules of conduct for lawyers in BC, sets out rules for “designated paralegals”. Chapter 6.1-3.1 of the Code exempts advocates funded and designated by the Law Foundation of BC from the rules and limitations regarding designated paralegals. A person employed by or volunteering with a non-profit organization providing free legal services can also apply to the Executive Committee of the Law Society of BC to be exempted from the rules and limitations regarding designated paralegals. 


Ethical principles

Nonetheless, advocates (and, of course, lawyers) should consider themselves bound by the ethical rules of conduct set by the Law Society of BC. These rules of conduct are explained in the Code of Professional Conduct for British Columbia.

Chapter 2 of the Code contains historic principles of lawyers’ ethics called the “Canons of Legal Ethics”. These are general principles, but they set an important tone for an advocate’s professional duties. Duties are owed to the state, the courts and tribunals, the client, other advocates, and oneself. In virtually any ethical situation, the canons provide relevant guidance for personal conduct.


Communication skills

The Law Society stresses that many complaints about lawyers can be avoided by good lawyer-client communications. The primary responsibility for communication rests with the lawyer, who should ensure that:


	clients are kept informed of the progress of their file, 

	clients are adequately briefed on the various options available to resolve a problem, and 

	clients’ inquiries are handled promptly and efficiently. 


There are a range of techniques to properly communicate with clients, including returning phone calls promptly, sending copies of correspondence to clients, explaining legal concepts in simple terms, and giving realistic advice to clients.


Professional conduct rules

The following is a list of some of the more important rules that should be followed by everyone in the conduct of client files (all chapter references are to the Code of Professional Conduct for British Columbia).


Appearances before tribunals

Advocates are not permitted to represent clients in the superior courts of the province, but there may be limited instances when they can assist in the presentation of cases in the three divisions of the Provincial Court of British Columbia. The rules for appearances in other tribunals vary considerably.


Confidentiality

The Code of Professional Conduct contains a section (chapter 3.3) on confidentiality. Among other things, it provides that a lawyer must hold in strict confidence and not divulge information concerning the affairs of a client, unless:


	authorized by the client to share the information, 

	required by the law, a court or the Law Society to do so, or  

	the rules of conduct otherwise permit the sharing of the information. 


Conflicts of interest

The Code of Professional Conduct spells out (in chapter 3.4) a duty to avoid conflicts of interest. There are two main situations in which this rule applies:


	It applies most obviously where parties are directly opposed to each other in a matter. An advocate or different advocates within the same organization cannot act for opposing parties. In practice, it is important for advocates and their organizations to develop and to follow internal procedures that detect conflicts early on, and to follow procedures to refer one or more of the clients in conflict situations to outside representation. 

	The rule may also apply where an advocate is asked to act for more than one party, even where it appears initially that the parties have all interests in common. For example, an advocate may be approached by two spouses being sued by a creditor. In general, it may be safe to act for both. However, be alert to the possibility of conflicts if there appear to be matrimonial problems between the spouses, or if one of the parties appears to be unreasonably influenced by the other. If conflicts do arise after an advocate agrees to act for two or more people, it generally means that the advocate must stop acting for any of the parties. 


Contacting other parties or witnesses

Chapters 5 and 7 of the Code of Professional Conduct for British Columbia prohibit lawyers from being in direct contact with opposing parties or with witnesses represented by another lawyer, unless there is explicit permission to do so.

The Code requires lawyers who contact any unrepresented person to make it clear to the unrepresented person that the lawyer is acting exclusively in the interests of the lawyer’s client, and to urge the unrepresented person to obtain independent legal representation. 

In general, lawyers can contact unrepresented witnesses. However, it is important to be clear about who you are representing.


Threatening

There is a range of prohibitions against communicating in a threatening way. The Code of Professional Conduct for British Columbia has a number of general rules that call on lawyers to conduct themselves in a professional manner. Behaviour such as swearing at an opposing party or at that party’s lawyer is considered unprofessional. Threatening to report a lawyer to the Law Society, for some advantage, is also unprofessional.

Threatening to report the criminal conduct of an opposing party for purposes of achieving some gain is improper. A classic example of this is threatening to report someone to the police if that person does not make good on an NSF cheque.


The dishonest client

A dishonest client presents advocates with another ethical dilemma. You are entitled to begin by presuming that what a client tells you is truthful, though you may need to reconfirm those facts as other facts emerge.

If a client tells a lawyer that they intend to lie at a proceeding (such as a court or tribunal hearing), the lawyer must advise the client that the lawyer will withdraw from acting for the client if the client insists on not telling the truth (Code of Professional Conduct for British Columbia, chapter 3.7). If the lawyer does withdraw, they are not allowed to explain why to the court or tribunal. The reasons lawyers withdraw, and the process for withdrawing from acting for a client, are set out in chapter 3.7 of the Code.

In recent years, the Law Society has repeatedly warned lawyers against acting for clients when it appears the client’s motives are fraudulent. Examples include when a client wants to have assets transferred to another party (it may be a fraudulent conveyance) or give one creditor (such as a relative) a proportionally larger payment on a debt compared with other creditors (it may be a fraudulent preference).


Getting help with ethical issues

Aside from knowing and applying the basic rules of ethical conduct, a very important aspect of professionalism is knowing where and when to ask for help with an ethical issue. The Law Society of BC has recognized this and provides considerable resources, including written materials and staff, to answer ethical questions from lawyers.
It is particularly important for advocates, when faced with an ethical issue, to contact a lawyer for advice if there is any doubt about how the matter should be handled.
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    Part 2. Consumer Law

  
    Contracts

  
    Contracts Overview




	This information applies to British Columbia, Canada. Last reviewed for legal accuracy by Alison Ward in August 2018.







A contract is a legally recognized agreement made between two or more people. The agreement details each party’s obligations and can be enforced in court.  




Client problems

	Client comes to you wanting to “get out of” a consumer contract or a credit agreement. 

	Client asks if they can get compensation for a consumer contract that the client says was unfair. 

	Client is being sued on a consumer sale contract or a credit contract and wants to know what a court might decide about it.


Summary of the law
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The common law of contracts

Under common law, the following fundamental elements must be present before the courts will enforce an agreement.


Intention to make a contract

Contracts are enforceable promises, but not all promises are enforceable. For enforceability, there must be an intention to be bound by the promise. This intention can be found in what a person says or does, and in the circumstances under which the promise is made.


Capacity

Each party to the contract must have capacity — the legally recognized ability, intelligence, and maturity to appreciate the significance of what an adult would understand as being a legally enforceable promise. One area where the qualification of capacity is especially important is for contracts concerning people under the age of 19. These are known as “infants’ contracts”.


Agreement

There must be an offer to contract on certain terms, and an acceptance of the offer on those terms. A response to an offer that makes any material change in the terms or conditions of the content of the offer is not an acceptance; it is a counteroffer.

The parties must agree on the essential terms to make the contract binding. If there is no agreement, or if one or both of the parties misunderstands an essential term, there may be no contract. An agreement that leaves one of the essential terms to be decided at a future time is usually unenforceable.

Terms can be express (that is, specifically stated or written, or both, by the parties) or implied (that is, not specifically stated or written, but reasonably taken from the actions or understanding of the parties to the agreement, or from the law imposing the terms even where the parties did not specifically agree to the terms). Sometimes terms are implied in a contract by law. For example, where a contract is for the sale or lease of goods, the Sale of Goods Act implies a number of terms as part of the agreement.


Consideration

A promise must be supported by consideration before the law will enforce it. Basically, a promise is only enforceable if the person making the promise receives something of benefit from the person to whom the promise is made and who is seeking to enforce the promise. In most cases, this benefit is something of tangible economic value. However, it can also be an act or some other behaviour requested by the person who made the promise.

A promise to give someone a car, if that person was giving nothing in return, would probably not be considered an enforceable promise; it would probably be considered a gift. However, a promise to pay someone else’s debt when that person is obtaining credit is usually considered an enforceable promise, which the law would probably consider a guarantee.

Almost all consumer and credit contracts have the necessary intention, capacity, agreement, and consideration.


Statutory rights in contracts

While some aspects of modern consumer and credit contracts are governed directly or indirectly by statute law, most promises need only meet the basic requirements of common law to be enforceable.

Some basic rights often given to consumers by statute law include the following.


Contracts in writing

While the absence of a written document can make proof of an agreement more difficult, there is no general principle that all contracts must be in writing to be enforceable. Generally speaking, so long as all the elements of a contract are present, there is a valid contract.

That said, some types of contracts must be in writing, under requirements in the statute law (for example, contracts involving real estate). These include the Law and Equity Act (see the sections on Mortgages and Foreclosure and the Recovery of Goods), the Business Practices and Consumer Protection Act, the Bills of Exchange Act (see the section on Contract Defences), and the Personal Property Security Act (see the section on Security Agreements). 

Where the statute law requires a written agreement, with certain terms specified in the agreement, a person seeking to enforce their rights may be able to get some compensation even if the requirements of the law were not met.


Cut-off clauses

Contracts that a consumer makes with one business, such as a merchant or a lender, are sometimes sold to other parties. For example, an appliance store may sell a consumer finance contract to a bank or finance company. The sale of the contract is called “assigning the contract”. In general, the party who buys the contract has all the rights to collect on it that the original party had.

In the past, the party buying the contract wanted to limit the responsibility it had for any problems arising from the performance of the contract (for example, if the merchandise financed was defective). One way to do this was to have the consumer agree to a clause in the contract that they would not raise certain defences against the party who bought the contract (called the “assignee”). This was called a cut-off clause because it tried to cut off rights the consumer may have had before the contract was assigned.

Consumers are now protected against cut-off clauses in certain types of consumer contracts. For contracts governed by the Business Practices and Consumer Protection Act, the law specifically says that consumers have the same rights against an assignee as against the original party who assigned the contract (called the “assignor”). The same protections apply for promissory notes (enforceable promises to repay a debt or loan) governed by the federal Bills of Exchange Act.


Implied terms

A number of terms are implied in various consumer and credit contracts by statute. For example, certain warranties and conditions are implied in consumer sales of goods and leases under the Sale of Goods Act.


Non-waiver of statutory rights

A number of statutes say that the additional implied terms or protections given to consumers by that law cannot be given up by a consumer, even if there is a term in the agreement that says the consumer waives the right to have that protection. That is, the consumer is protected from contracting out of certain rights. These statutes include the Business Practices and Consumer Protection Act, the Interest Act and the Sale of Goods Act.


Prepayment rights

In common law, a borrower did not always have prepayment rights — the right to pay off a debt obligation earlier than the date stated in the contract. If there were no terms that said the borrower could do so, the borrower was obliged to continue to make the payments of principal and interest called for in the agreement. For a discussion of where consumers now have a statutory right to prepay credit obligations, see the section on Prepayment Rights.


Specific types of contracts and contract terms

Many consumer and credit contracts can be categorized by the types of terms or rights forming part of those contracts. In addition, there are various categories of terms that may arise in a wide range of consumer credit transactions. These contract categories, as well as the contract terms, arise both in common law and in statute law. Some of the more important categories and terms are listed here. Many are described in more detail under separate topics.


Acceleration clause

Acceleration clauses are standard in most written credit contracts. The clause means that if a borrower misses making a payment on a credit contract, the creditor has the right to claim the whole remaining balance due from the borrower.


Assignment clause

An assignment clause is a common contract term that allows (or prohibits) one or more of the parties to sell their rights under the contract to another party. A common example of a contract assignment is when a furniture store sells its credit contracts to a bank or finance company. (See also cut-off clauses, explained above.)


Consumer transactions

The Business Practices and Consumer Protection Act defines a consumer transaction as supplying goods, services or real property to an individual for primarily personal, family or household use. The definition of “goods” includes personal property, fixtures and credit. “Services” include a membership in a club or organization. The Business Practices and Consumer Protection Act regulates these kinds of consumer transactions.


Contract conditions

The words conditions and terms are often used interchangeably to refer to parts of a contract, but there is an important difference in their meaning. A condition is an essential term in a contract, a term that is so important that without it one or other of the parties would not enter into the contract. Sometimes the law (for example, the Sale of Goods Act) implies which terms are contract conditions. More likely, the contract is silent on categorizing terms in this manner.
This distinction can be important when there is a breach of a contract. There are different remedies for breaches of contract conditions than for other types of contract terms (such as contract warranties, discussed below). This is explained in the section on Contract Remedies.


Contract warranties

The word warranty has at least two very different meanings in law. To consumers, it usually means a contractual promise that a seller makes about the quality of the goods or services sold. Under the law, a warranty is a broad label given to terms of a contract that are the non-essential terms of the contract. Sometimes the parties specifically define which terms are contract warranties, and sometimes the law (for example, the Sale of Goods Act) implies which terms are contract warranties. More likely, the contract is silent on categorizing terms in this manner.

This broad categorization can be important when there is a breach of the contract, as there are different remedies for breaches of contract warranties, as distinguished from other types of contract terms (such as contract conditions, discussed above). This is explained in the section on Contract Remedies.


Estimates

Estimates are a difficult area of the law. The case law suggests that whether estimates are binding depends on the intention of the parties to the agreement. The interpretation of an estimate can be complicated when the estimate is not for a specific figure, but is given as a range or in descriptive terms such as “standard price”. For a case that considers the principles of law governing estimates, see ABCO Diesel Ltd. v. Dolphin Delivery Ltd. Note also that estimates are addressed in the Business Practices and Consumer Protection Act, section 4(3)(c)(iii).


Future performance contracts

The Business Practices and Consumer Protection Act and the Consumer Contracts Regulation define a future performance contract as a contract for the supply of goods or services costing more than $50, where the delivery of the goods or performance of the services (by the supplier), or payment for either (by the consumer), is not made when the contract is signed. “Supply” is defined to include a sale, lease, assignment, etc. Future performance contracts do not include contracts for the supply of goods or services under a credit agreement if the goods or services have been supplied, and do not cover timeshare contracts. The Business Practices and Consumer Protection Act regulates future performance contracts.


Guarantees

The word guarantee has at least two very different meanings in law. To consumers, it usually means a seller’s contractual promise about the quality of the goods or services sold. In law, there is a very different meaning, related to a type of credit contract. 

A contract of guarantee is a promise by a third party to honour a credit contract of a debtor if the debtor defaults on payment. The third party is called a “guarantor” and can be responsible for the debt if the debtor defaults. This type of guarantee is explained in the section on Co-signing, Guarantees and Joint Debts.


Promissory notes

The federal Bills of Exchange Act defines promissory notes as an unconditional promise made in writing by one person to another, agreeing to pay on demand, or at a fixed or determinable time, a certain sum to a specified person or to the bearer. Promissory notes are a basic form of credit contract. The Bills of Exchange Act regulates promissory notes and gives special protections to consumers who sign them. It requires that promissory notes given in consumer transactions be marked “consumer purchase”. This means that consumers cannot waive their contractual rights under the note if it is assigned to a third party.


Sale of goods contracts

Under the Sale of Goods Act, the sale of goods is defined as between a buyer and a seller and includes all types of chattels (personal, moveable possessions). The Sale of Goods Act provides a number of rights and remedies in sale of goods transactions.


Waiver clauses

In many standard form contracts, there are clauses in which consumers are asked to give up certain legal rights, particularly statutory rights, which may give them some protections if the contract is broken. As noted above, many consumer protection statutes have specific provisions that prohibit waiving of these rights.

Even if a waiver clause is not specifically prohibited, consumers may still be able to obtain a remedy for breach of contract if a fundamental aspect of the contract is breached. This issue can arise, for example, in sale of goods transactions governed by the Sale of Goods Act. While consumers cannot waive their rights under that Act in the purchase of new goods, the rights can be waived in the purchase of used goods when those goods are purchased from retail businesses.

The issue most often arises in the sale of used cars. Invariably, a car dealer’s sale contract has a waiver clause. The courts have said in a number of decisions that if the problem with the car is fundamental, the waiver of rights term in the contract will be interpreted very strictly against the seller. Often, the courts ignore the waiver clause and give the consumer a remedy. (See the section on Contract Remedies.) One of the leading cases applying this principle is Findlay v. Couldwell (for more on this case, see the section on Unfair or Deceptive Practices).


Defences to contract claims

Common-law defences

Even if the fundamental elements for enforceability of a contract are present, a court may refuse to enforce the contract against one party. Historically, the common law has recognized a number of situations where defences are allowed (see the section on Contract Defences), and where the party seeking to enforce the agreement will not be given a remedy or will only be given a limited remedy. Such reasons are called defences.


Statutory defences

Many consumer and credit contracts are governed not only by the basic common law principles of contract, but also by many additional rules set out in statute law passed by the provincial and federal governments. See the section on Contract Defences.


Information gathering

See the sections on Contract Defences and Contract Remedies for more context on what information to collect from the client.


Solving the problem

See the sections on Contract Defences and Contract Remedies for more context on solving the client’s problem.


Related topics and materials

See the other sections under contracts:


	Contract Defences 

	Opting Out and Cooling-off Periods  

	Contract Remedies 

	Contracts Made by Minors 


See related topics: 


	Co-signing, Guarantees and Joint Debts 

	Deposits in Consumer Transactions   

	Prepayment Rights  

	Sale of Goods Law  

	Unfair or Deceptive Practices  


See also People’s Law School’s pages on contracts.  
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    Contract Defences




	This information applies to British Columbia, Canada. Last reviewed for legal accuracy by Alison Ward in August 2018.







This section describes contract defences, some of the basic grounds in common law and statute law that can help a party get out of a contract.  




Client problems

	Client did not understand the contract they were signing. 

	Client was “forced” into signing a contract. 

	Client signed a contract, but says they were misled about the extent of their liability. 

	Client misunderstood a contract.


Summary of the law

Even with the basic elements of a contract present (see the Contracts Overview), common law and statute law provide a number of grounds for a party to avoid having a contract enforced against them. These defences to contract actions give the defending party a legal excuse to get out of the contract. Without such defences, the contract would be legally enforceable. Remedies to enforce contracts are discussed in the section on Contract Remedies. (See also the sections on Opting Out and Cooling-off Periods and Unfair or Deceptive Practices.)
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Defences versus causes of action

This section covers defences only. Defences are the grounds upon which a consumer can defend a legal action by someone seeking to enforce a contract. This is different from a “cause of action”, which is a consumer’s right to bring a legal action themselves. In some instances, some legal principles can be both defences and causes of action, depending on who is bringing the action. For example, if a consumer refuses to make payments called for in a contract, they may be able to make a defence on the grounds of unconscionability (see below). If the consumer has already paid for the goods or services, they could also use the grounds of unconscionability to bring a legal action (or “cause of action”).


Defences to liability and quantum

It is important to note the distinction between defences to liability and defences to amount, or quantum. Liability refers to the court finding someone responsible for an action or debt. If a consumer can assert no defence in an action by a creditor, the consumer is liable (or responsible) for that debt. If a consumer has paid for a defective product and gets their money back through legal action, the seller is liable for damages (the amount of money to be refunded).

If the court decides that one party should pay something to the other, the court must also decide how much should be paid. The legal term for the amount to be paid is “quantum”. Often, the amount is obvious. For example, if the consumer is liable, the creditor can usually prove the amount of the debt. If the court decides that the consumer is entitled to a refund, the amount also ought to be obvious.

In some instances, however, the issue is less clear. For example, in the case of debt, there may be disagreement over:


	Whether the debtor has been properly credited for all payments made. 

	Whether the amount of interest claimed by the creditor is correct. This is a particularly complicated area where courts often have to decide whether a full or only partial refund should be awarded. 


The defence of making the other side prove its case

In general, the plaintiff (the party seeking a remedy) must prove their case by presenting evidence to persuade a judge that they are entitled to the remedy. If the plaintiff is a creditor, the creditor must prove that the debtor owes the debt. If the plaintiff is a consumer, they must prove that the product they bought was defective.

The obligation on plaintiffs to prove their case means defendants need only indicate that they do not admit to the plaintiff’s claim. Defendants can do this by filing a reply in the case of Small Claims Court actions, or by filing a response in Supreme Court actions.

Plaintiffs may fail to prove their case in a number of ways:


	They may not bother to show up at court, thinking that it is not worth their time or that they may lose.

	They may not have the proper evidence, such as witnesses or documents.

	They may not be credible and so lose by not proving their case on the balance of probabilities (the likelihood that one party’s evidence is more likely to be accurate than the other’s).

	They may run afoul of some rule of evidence that does not allow them to admit evidence crucial to proving the case.


Common-law defences

Illegality

Courts generally do not enforce contracts that are for an illegal purpose or that contravene a statute. An obvious example of an unenforceable contract is one made with the intent of harming someone. Some interesting exceptions to the general rule include:


	Gambling debts: Historically considered uncollectable and illegal, court decisions suggest they are now collectable. 

	Illegally paid interest: Although it is illegal under the Criminal Code to lend or collect interest at an annual rate above 60% (except as authorized under payday loan legislation), in at least some instances the courts have allowed the recovery of the illegally paid interest. 


Misrepresentation

If a person makes a false statement to induce someone to enter a contract, the deceived party may be entitled to a remedy in court  on the basis of misrepresentation. Historically, the courts have awarded different types of remedies, depending on the nature of the misrepresentation. For example, they may let the deceived party out of a contract completely or give the person partial compensation through a damages award. 

To some extent, common law principles of misrepresentation have been overtaken by related defences for deceptive acts or practices that apply to a wide range of consumer and credit transactions under the provisions of the Business Practices and Consumer Protection Act.


Mistake

“Mistake” refers to a basic, or fundamental, misapprehension or misunderstanding between the parties to a contract. For example, the parties might be mistaken about who the contracting parties are, the subject matter of the contract, or the nature of the contract itself.
In common law, a contract based on a fundamental mistake is void — that is, ineffective for all purposes and at all times. Neither side can enforce the agreement. This has often resulted in hardship for one or both sides. Recent findings tend to favour the concept of a contract being “voidable” as opposed to a contract being void. Voidability allows a court to terminate the contract, but gives partial compensation to one party.

In most standard credit and consumer contracts, this concept of fundamental mistake seldom arises. Although clients may complain that they did not understand the papers they were signing, a perfect understanding of all the terms of a contract is not necessary to make it binding, as long as clients grasp the basic terms of the contract.
In general, courts look at the reasonableness of the mistake and the behaviour of the parties when deciding whether to enforce a contract. If one party clearly did not bother to read some of the “fine print” of a contract when they had the opportunity to do so, a court may not be sympathetic to an argument based on a mistake.

However, if one of the parties knows about the mistake and does not reveal that knowledge, the courts may let the mistaken party out of the contract.

In recent years, courts have decided that consumers may be relieved from the strictness of some written contract terms if they find it is the duty of the business to draw a specific term to the consumer’s attention. In Tilden Rent-A-Car v. Clendenning, for example, it was not that the consumer was mistaken about the terms of the contract, but that the consumer was unaware of a “fine print” term that had an unfair effect on the relationship between the parties.


Unfairness of bargain

Several common law grounds deal with contracts that are fundamentally unfair. In many instances, these principles overlap:


	Unconscionability: A contract is said to be unconscionable if a stronger party uses power to gain an unfair advantage over a weaker one. Inequality between the parties created by one party’s ignorance, need or distress can result in substantial unfairness in the overall bargain; for example, with one party setting an inordinately high or low price. Notable BC cases on unconscionability are Morrison v. Coast Finance Ltd. and Waters v. Sun Route Tours Inc. 

	Under duress: External coercion or compulsion exerted by one party against another can result in a contract being made under duress or force. Compulsion may be physical, psychological or economic. The most obvious example of duress is if one party is threatened with physical harm unless they enter into an agreement. 

	Undue influence: Undue influence is when one party uses the other party’s confidence in them to gain an advantage. The confidence may arise from the nature of the relationship, such as between members of a family, or between professionals and their clients. 


Statutory defences

Statute law provides an additional range of defences in consumer and credit contract transactions. In some instances, these statutory defences are extensions of common law principles; in other instances, the defences are specific to the statute. Some of the more important statutes containing consumer or debtor defences are listed below. These statutes are discussed in more detail under a number of topics in this publication. Federal statutes are followed by “(Canada)”; all others are BC statutes:


	Bills of Exchange Act (Canada) 

	Business Practices and Consumer Protection Act 

	Criminal Code (Canada) 

	Infants Act 

	Interest Act (Canada) 

	Law and Equity Act 

	Limitation Act 

	Personal Property Security Act 


Solving the problem

This section provides only a brief overview of some of the more important defences available in consumer and debtor transactions. Take care when raising a defence during negotiations with a seller or creditor. While there is a range of possible defences, they are rarely successful in court. In general, you should consult a lawyer if the issue of a defence arises.


Related topics and materials

See the other sections under contracts:


	Contracts Overview 

	Opting Out and Cooling-off Periods  

	Contract Remedies 

	Contracts Made by Minors 


See related topics:  


	Co-signing, Guarantees and Joint Debts 

	Deposits in Consumer Transactions  

	Misleading Advertising  

	Prepayment Rights  

	Sale of Goods Law  

	Unfair or Deceptive Practices


 
See also People’s Law School’s pages on contracts.  
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    Opting Out and Cooling-off Periods




	This information applies to British Columbia, Canada. Last reviewed for legal accuracy by Alison Ward in August 2018.







A party may be able to get out of a contract if there was an explicit or implied term that a party could choose to do so. As well, the law gives consumers the right to cancel certain contracts during a "cooling-off period".




Client problems

	Client entered into a contract for goods or services and now wants out of the contract, even though there is nothing wrong with what the client bought.

	Client heard they had 10 days to take goods back to a store, but the store will not accept the goods.


Summary of the law
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If there is no fault in a contract between a seller and a buyer, consumers generally do not have the right to change their mind and get out of the contract. There either must be a reason to get out of the contract, such as the goods being unsatisfactory, or one of the exceptions explained below must apply.

If there is no reason, the only way to get out of the contract is if the seller agrees. If this is the case, the consumer and the seller are actually making a new agreement — to let the consumer out of the old agreement.


Common­ law exceptions

The consumer may be able to get out of a contract if the contract specified the consumer could choose to do so. For example, some department stores advertise that they allow consumers to return any product purchased at the store. In law, the promise in the advertisement would probably be considered a term of every sale contract the store makes (see the Contracts Overview). Or, a seller may promise a particular consumer they could return a product or the contract could be cancelled.

Promises stated clearly in a contract are called “explicit terms”. The parties specifically discuss and agree to such explicit terms. Other promises that allow a contract to be cancelled might be “implied” terms. For example, if a store displays a sign reading “No Refunds – Only Exchanges”, it could be argued this gives the buyer an additional contractual right of exchange, regardless of the quality of the product, since the consumer already has the legal right to return goods that are fundamentally defective.

There may be either explicit or implicit limits, or both, on the contractual right of exchange. There may also be time limits. For example, some stores advertise that the consumer has a limited number of days to bring any goods back for a refund. If there is no time limit specified, the law would probably say the consumer has a reasonable time to ask for the refund. The law does not have a set definition for “reasonable time”. It varies depending on, for example, what was bought, where it was bought, and what the implied terms of the contract were.

There may also be limits arising from the consumer’s use of the product. For example, a store may advertise that it accepts returns as long as the product is, essentially, unused. If there is no explicit term regarding use, the law would probably say that the product has to be resalable as new or near-new before the consumer could ask for a refund.


Statutory exceptions

The Business Practices and Consumer Protection Act gives consumers some rights to cancel certain contracts, beyond the general rights in common law.

Refer to sections 17 to 56 of the Act and the Consumer Contracts Regulation for specifics. Here are some general guidelines.


Door-to-door sales

Many consumers believe they can only cancel door-to-door sales contracts. However, the terms of the Business Practices and Consumer Protection Act actually apply to a wider range of transactions. The Act’s cancellation provisions apply to “direct sales contracts” — contracts for goods and services entered into in person at a place other than the supplier’s permanent place of business. This covers door-to-door sales and other situations.

If a direct seller makes a sale somewhere other than a permanent place of business, section 21(1) says a consumer has 10 days after the date that the consumer receives the contract to cancel the contract (longer in some instances). This means that if a consumer receives a copy of a direct sales contract on February 1, for example, the consumer has up to and including February 11 to cancel.

A consumer may cancel a direct sales contract not later than one year after the date the consumer receives a copy of the contract if:


	the contract does not meet the content requirements set out in the Business Practices and Consumer Protection Act,

	the supplier was under a direct sales prohibition order at the time the contract was made, or

	the goods or services were not supplied within 30 days of the supply date.


Distance sales contracts

The Business Practices and Consumer Protection Act, in  section 17, defines distance sales contracts as contracts for the supply of goods and services that are not entered into in person, and, in the case of goods, where the consumer does not have an opportunity to inspect the goods at the time the contract is entered into (for example, online purchases or catalogue sales).

A consumer has the right to cancel a distance sales contract no later than seven days after receiving a copy of it if the contract does not comply with the requirements for contracts in electronic form or otherwise comply with the content requirements of the Business Practices and Consumer Protection Act. A consumer has up to 30 days to cancel a distance sales contract if the supplier does not supply the consumer with a copy of the contract within 15 days of the contract being made.

If a supplier fails to deliver the goods or services within 30 days of the supply date in the contract, the consumer may cancel the contract. If no supply date was specified in the contract and the supplier does not deliver the goods or services within 30 days, the consumer has the right to cancel 30 days from the date the contract was entered into.


Future performance contracts and continuing service contracts

Future performance contracts are defined in section 17 of the Business Practices and Consumer Protection Act as contracts for the supply of goods or services for which the supply or payment in full is not made at the time the contract is executed. Continuing service contracts are future performance contracts that provide for the performance of services on a continuing basis. Examples of continuing service contracts are gym memberships and dance lesson contracts.

A consumer has the right to cancel a future performance contract no later than one year after the date the consumer receives a copy of the contract if the contract does not contain the information required by the Business Practices and Consumer Protection Act, such as the supply date, the amount of each periodic payment, etc.

A consumer may cancel a continuing service contract no later than 10 days after receiving a copy of the contract, or at any time if there has been a material change in the circumstances of the consumer or the supplier. Examples of material changes in the circumstances of the consumer provided in section 25(3) of the Act are the death, disability or relocation of the consumer. Examples of material changes in the circumstances of the supplier provided in section 25(4) are failure to complete the services within the time specified in the contract, unavailability of the services due to discontinuance or substantial change in operation of the supplier, and relocation of the supplier by more than 30 kilometres.


Notice of cancellation

Under section 54 of the Business Practices and Consumer Protection Act, a consumer (or supplier) may give a notice of cancellation by any means that permits a person to prove that they cancelled the contract on a specific date, including delivering the notice in person, or by registered mail, email or fax to the appropriate address or number in the contract.

If the notice of cancellation is given other than by personal delivery, it is deemed to have been given at the time it was sent.


Information gathering

Obtain all the facts surrounding the contract, including details from the client and copies of all the documents. Specifically, find out:


	the date the agreement was made,

	the value of the contract, and

	whether any oral representations were made by the seller aside from the written contract.


Solving the problem

Before focusing specifically on the common law or statutory rights of cancellation, consider if there are any other applicable remedies that would support negotiation for cancellation. For example, if there was unfairness in the making of the contract, there may be additional rights under the common law or the statute law, such as in the Business Practices and Consumer Protection Act.

If the consumer’s right to cancel falls under the common law, either you or the consumer should approach the seller as soon as possible. Discuss with the consumer in advance what kind of cancellation arrangement they wish to make (for example, full refund of payment, exchange for another product, or a credit note for future purchases).

If the consumer’s right to cancel falls under one of the statutory provisions of the Business Practices and Consumer Protection Act, then proper written notice should be given within the time limits. Since this right of cancellation is given by statute beyond rights in common law, a court probably cannot extend the time for giving notice of cancellation.

After a consumer gives notice of cancellation, the Act sets out detailed rights and responsibilities for:


	returning the goods to the seller,

	the amount of time for refunding money paid by the consumer under the contract,

	returning items traded in as part of the contract, and

	cancelling any related credit agreement.


Related topics and materials

See the other sections under contracts:


	Contracts Overview

	Contract Defences

	Contract Remedies

	Contracts Made by Minors


See related topics:


	Misleading Advertising


See also People’s Law School’s pages on contracts.
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When a contract dispute goes to court, the party bringing the action will seek a remedy, which is the relief they are asking for. 




Client problems
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	Client wants to know what type of award a judge might make if a consumer or credit problem goes to court.


Summary of the law

When a matter goes to court, the party bringing the action must set out their grounds for asking for a remedy (called the “cause of action”) and the type of remedy they want (this can be called the “relief” the party is seeking).


Actions by creditors and sellers against consumers

In the majority of Small Claims or Supreme Court cases brought against consumers, creditors or sellers ask for a judgment ordering the consumer to pay money. The seller or creditor is usually seeking to recover the balance owed by the consumer. For example, a creditor who is suing on a defaulted credit agreement asks for a money judgment in the amount outstanding, along with interest and costs. Similarly, a supplier of goods or services who has not been paid asks for a judgment for the amount outstanding.

To successfully defend the action, the consumer must raise a defence that the court accepts, or show that the creditor or seller has failed to prove its case. Consumers may also ask for other kinds of remedies if they are sued. For example, a consumer being sued for a debt may ask the court to make an instalment payment order for the judgment (rather than ordering that the whole amount is due), or, in very exceptional circumstances, the court might order a stay of enforcement (that is, the plaintiff gets the judgment and is acknowledged to be in the right, but is not allowed to try to collect on it).


Actions by consumers against creditors or sellers

In most (but not all) cases brought by consumers against sellers and creditors, the consumer also asks for a judgment ordering the other side to pay money. The consumer is usually seeking compensation for some breach of the credit or sale agreement. For example, a consumer who has paid for goods that turn out to be defective may sue for compensation to make up for the value of the defect in the goods. Or, the consumer may base a case on a separate cause of action. For example, a debtor harassed by a collection agent may bring an action for damages under the Business Practices and Consumer Protection Act (see the section on Harassment by Debt Collectors).

A money judgment is the most common remedy available to consumers, but it is not the only one. In cases where there has been a fundamental breach of the contract by a creditor or seller, the court may order “rescission”. This is a legal term for undoing the contract and restoring the parties to their original situation. For example, the court may order the return of both the consumer’s money and the seller’s property.

A court may also order that property seized from a debtor be returned to the debtor. This might be ordered if:


	a debtor is in default of a security agreement but has the ability to reinstate the terms of the contract, or 

	the property of a debtor has been wrongfully seized; for example, a bailiff has repossessed property not covered by the creditor’s security agreement. 


Other remedies are available in statute and common law under principles known as equity and unjust enrichment. It is usually necessary to get a lawyer’s advice because some of these remedies include declarations (court orders that make a party do something) and injunctions (court orders that prohibit a party from doing something).


Related topics and materials

See the other sections under contracts:


	Contracts Overview 

	Contract Defences 

	Opting Out and Cooling-off Periods  

	Contracts Made by Minors 


See related topics: 


	Bailiffs, Court Bailiffs and Sheriffs 

	Misleading Advertising 

	Prepayment Rights 

	Sale of Goods Law 

	Unfair or Deceptive Practices 


See also People’s Law School’s pages on contracts.








	[image: Creative Commons Attribution-NonCommercial-ShareAlike 4.0 International Licence] Consumer and Debt Law © People's Law School  is, except for the images, licensed under a Creative Commons Attribution-NonCommercial-ShareAlike 4.0 International Licence.











  
    Contracts Made by Minors
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In British Columbia, different rules apply to contracts made with minors, defined as someone who is under the age of 19.




Client problems

	Client under 19 years of age wants advice about getting credit. 

	Client wants to know what rights there are for suing a person under age 19. 

	Client wants to know if they will be responsible, as a guarantor, for the credit contracts of a person under age 19. 

	Client or client’s parents want to know about suing or defending a court case where client is under age 19.


Summary of the law
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BC’s Age of Majority Act defines anyone under the age of 19 as an “infant” (or a “minor”). There are a number of differences, both in common law and statute law, between the rights and responsibilities of children and those of adults. These differences reflect the notion that minors need greater legal protection than adults in diverse matters, ranging from consenting to medical treatment to entering into credit contracts. In some instances, the differences involve complex principles of law. This section focuses specifically on contracts made by minors (contracts made with people under the age of 19) and, briefly, on the rules for minors using the court system.


Infants’ contracts

In 1985, the BC legislature amended the sections of the Infants Act dealing with infants’ contracts. Prior to the amendments, the Infants Act made most sales and credit contracts involving infants “void”. The old BC legislation was based on long-standing British law. However, the old legislation was fairly inflexible and was often as much a hardship for the adult dealing with the minor as it was protection for the child.
Current BC law presumes that contracts made by a minor are unenforceable against (but not by) the minor with the following exceptions:


	Where enforceability is specifically allowed by other statutes. 

	Where the minor affirms (confirms), performs or partially performs the contract (for example, makes payments under the contract) within one year after turning 19. 

	Where the minor does not repudiate (cancel in writing) the contract within one year after turning 19. 


Even if the contract is unenforceable against the minor because the exceptions do not apply, there may still be a remedy for either side, depending on the circumstances. Under section 20 of the Infants Act, either side can apply to the court for a remedy, including payment of compensation, return of property, or discharge of the contract (see the section on Contract Remedies). When making such an order, the court considers all the circumstances surrounding the making of the contract.

According to section 23 of the Infants Act, a guarantor to a contract made by a minor is liable on (responsible for) the guarantee regardless of whether the contract is enforceable against the minor.


Children and court procedure

The Supreme Court Civil Rules and Small Claims Rules impose special restrictions on how a court case can be brought against or by a minor.

In general, the minor must bring or defend an action through an adult (usually a parent) appointed as a litigation guardian. According to Supreme Court Rule 20-2(2), the minor cannot bring the action alone. Small Claims Rule 17(18) makes Supreme Court Rule 20-2(2) applicable to proceedings in Small Claims Court. When someone brings an action against a minor in either court, the court papers are served on a parent or guardian, rather than the minor.


Information gathering

In addition to gathering and confirming all information on the financial circumstances of the client, including income and expenses, assets and debts, and future prospects for changes in income, check for guarantors in credit contracts made by minors who are clients. It may be that the creditor has obtained a guarantee from a parent or other responsible individual as part of extending credit to the minor. (See the section on Co-signing, Guarantees and Joint Debts.)


Solving the problem

Clients under 19 who have consumer or credit questions will probably want to know:


	what the procedures are in either Small Claims Court or Supreme Court, and 

	what their rights and responsibilities are under credit contracts. 


Related topics and materials

See the other sections under contracts:


	Contracts Overview 

	Contract Defences 

	Opting Out and Cooling-off Periods  

	Contract Remedies 


See related topics: 


	Co-signing, Guarantees and Joint Debts 

	Credit Cards 


See also People’s Law School’s pages on contracts.
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Legal problems involving the sale of goods typically involve weighing a variety of factors: the terms of the contract, the type of seller, and the nature and seriousness of the problem. 




Client problems

	Client bought a consumer good that is not functioning properly.  

	Client bought a car from someone, and now someone else is claiming the car is theirs and the seller did not have the right to sell it. 

	Client paid a deposit for goods, and the store went out of business without returning the deposit or providing the goods.


Summary of the law
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Many common-law principles of contract (see the Contracts Overview) were developed in Britain during the 1800s. In some instances, those principles were codified into statute law by the British parliament. One important area of the common law of contract that was codified was the sale of goods law. BC’s present Sale of Goods Act was modelled after the British law.

The Sale of Goods Act covers the sale of chattels, which are personal, moveable possessions. Amendments to the Act extended its coverage to some leases as well. (In a lease, the “lessor” is the person who leases the goods to the consumer; the consumer is known as the “lessee”.) Portions of the Sale of Goods Act cover sales or leases between retailers and consumers (for example, when a consumer buys a car from a dealership), and some portions cover sales or leases between consumers themselves (for example, when a consumer buys a car from another consumer who is not in the business of selling cars). Sale of goods contracts do not have to be in writing to be protected by the Sale of Goods Act.

The Sale of Goods Act is an important law for consumers because it provides many rights and remedies. It does this in two main ways:


	The Act deems that many rights are part of a sale of goods contract, regardless of what the parties have (or have not) agreed on. These are called “implied terms”. These terms cover the quality of the goods sold and the seller’s right to sell the goods. Regardless of whether anything is said when a sale is made, or even if, in some instances, the seller specifically says that the Sale of Goods Act does not apply to the transaction, it is likely that the Act does apply. 

	The Sale of Goods Act gives consumers certain remedies if the seller breaches the rights given under the Act. The Act talks of rights that are “conditions” and rights that are “warranties”. In very general terms, conditions are seen as the most important basic rights of the contract, while warranties are seen as less important collateral rights. The distinction can be important for the type of remedy (see the section on Contract Remedies) available to the buyer. In general, breaches of conditions may allow consumers to get out of the transaction altogether (that is, return the goods and get their money back), while breaches of warranties usually allow consumers only to recover damages (that is, get some compensation for the defect in the goods). 


It is difficult to generalize about all the rights given by the Sale of Goods Act. Considerable case law has interpreted many sections of the Act and refined the meaning of those sections. The relevance of a section to a particular transaction often depends on the specific facts of the transaction. Also, there are differences in how or whether the Act’s protection applies to transactions. For example, some protections apply to both business-consumer transactions and consumer-consumer transactions, while other protections apply to only business-consumer transactions.

The following is a brief summary of some of the more important consumer-related provisions of the Sale of Goods Act. These implied conditions are part of every consumer contract.


The seller has title

Under section 16(a) of the Sale of Goods Act, an implied condition of the contract is that the seller (or lessor) has a right to sell the goods. Essentially, this means that the seller has title to the goods and has the right to sell them. If the seller (or lessor) does not have the right to sell the goods, and this is discovered within a reasonable time, the buyer is entitled to cancel the contract and have the full purchase price returned. This protection usually applies to consumer-consumer sales (or leases) for both new and used goods; this protection always applies to business-consumer sales (or leases) for both new and used goods (since, for retailers, this right cannot be waived; see section 20(3)).


The goods are free from encumbrance

Under section 16(c) of the Sale of Goods Act, an implied condition of the contract is that the seller (or lessor) promises there are no charges or encumbrances on the goods by any third party. Examples of charges or encumbrances include repairers' liens and security agreements over the goods registered under the Personal Property Security Act. Again, this protection usually applies to consumer-consumer sales (or leases) for both new and used goods, and always applies to business-consumer sales (or leases) for both new and used goods (retail waivers being void under section 20(3)).


The goods are reasonably durable

Under section 18(c) of the Sale of Goods Act, an implied condition of the contract is that the goods will be durable for a reasonable period of time, considering both the normal use of the goods and all the surrounding circumstances of the sale or lease. This protection always applies to business-consumer sales (or leases) of new goods (retail waivers are void under section 20(2)). This protection will probably not apply to business-consumer sales (or leases) of used goods, since waivers are not void under the act in this case and the business may well have the consumer sign a waiver. This protection usually applies to consumer-consumer sales (or leases).


The goods are reasonably fit for the purpose

Under section 18(a) of the Sale of Goods Act, an implied condition of the contract is that the goods sold are reasonably fit for their intended purpose. This condition applies if the following three circumstances are all present:


	The consumer tells the business the intended purpose for the goods. 

	The consumer shows that they are relying on the seller’s skill or judgment. 

	The seller sells the goods in the usual course of the seller’s business. 


There is considerable case law on the interpretation of when the three circumstances are present and what the standard is for reasonable fitness. This protection always applies to business-consumer sales and leases of new goods (retail waivers are void under section 20(2)). This protection probably does not apply to business-consumer sales or leases of used goods, since waivers are not void and the business may well ask the consumer to sign a waiver. This protection does not apply to consumer-consumer sales.


The goods are of merchantable quality

Under section 18(b) of the Sale of Goods Act, an implied condition of the contract is that the goods sold are of merchantable quality (that is, they are in a suitable condition to be sold). This condition applies if the following three circumstances are all present:


	The consumer buys the goods by description from the seller.  

	The seller deals in goods of that description. 

	The consumer inspects the goods and does not find a defect that they ought to have found in making that inspection. 


As with the implied condition of fitness for purpose, there is considerable case law on the interpretation of when the three circumstances are present and what the standard is for merchantable quality. This protection always applies to business-consumer sales and leases of new goods (retail waivers are void under section 20(2)). This protection probably does not apply to business-consumer sales or leases of used goods, since waivers are not void in this case and the business may well have the consumer sign a waiver. This protection does not apply to consumer-consumer sales.


Information gathering

Obtain all the details of the transaction, including basic information about the seller, any documents relating to the sale, and any notes on conversations between the client and the seller throughout the transaction.

You should also consider whether the seller has “policies” that deal with such matters as the return of goods, as with some department stores. Where there are registration requirements for the goods, such as cars, a search may be helpful. Where the problem involves matters of title claims to the goods, search the Personal Property Registry.


Solving the problem

Protections and remedies in the Sale of Goods Act can be an important part of client redress for a wide variety of consumer sales problems. However, beyond a consumer’s legal rights, a variety of factors may influence how the problem is approached. A consumer may decide to:


	do nothing, 

	attempt to negotiate directly with the seller,  

	enlist the assistance of a consumer help service, or 

	take legal action, depending on the other factors. 


There are many ways to resolve disputes if the client is not satisfied with goods or services bought. The Complaint Roadmap, offered by the federal government’s Office of Consumer Affairs, provides a guide for making a complaint to a business. The Canadian Consumer Handbook, also from the Office of Consumer Affairs, offers advice for making an effective complaint. 


Terms of the contract

Consider Sale of Goods Act rights in the context of the whole of the consumer contract. It is important to know both the terms of the agreement that are implied by law, and also the express terms (that is, the specific terms agreed to by the parties, such as a consumer’s right to return goods), which may go beyond the rights under the Sale of Goods Act.


Type of seller

Consider also the type of seller the consumer is dealing with. As described above, some rights arise only with businesses, while other rights arise in both business-consumer and consumer-consumer situations. The type of seller may also factor into the consumer’s response. For example, department stores are often easier for consumers to deal with than smaller retail businesses. Many department stores have policies of accepting the return of goods within a reasonable period of time, regardless of whether or not the goods are defective. Car dealers often have a reputation of being harder to deal with.

Consumer Protection BC may be able to help resolve complaints if it involves one of these businesses: debt collection and bailiffs, travel, cemetery and funeral services, payday lending, home inspections, telemarketers, motion pictures, credit reporting, consumer contracts, and gift cards.


Type of product

Consider the type of product sold, as it may not be practical to seek a remedy at all. The product’s value is of particular relevance.


Seriousness of the defect

How serious is the product’s defect? It may be wise, and practical, for a consumer to ignore relatively minor defects, while more serious ones may justify taking the time to seek a remedy in court.


Reality of recovery

In almost any consumer situation, it is important to assess the reality of recovery. If a seller is likely to be unresponsive to a complaint, then the consumer needs to assess the prospect of taking court action. If a seller is an individual from whom it may be difficult to collect even if the consumer obtains a court judgment, it may be wiser to do nothing rather than face continuing frustration without any tangible result.


Related topics and materials

See the other sections on making a purchase:


	Deposits in Consumer Transactions 

	Misleading Advertising 

	Unfair or Deceptive Practices 

	Unsolicited Goods and Services 

	Leases 


There are various useful texts on this topic, including Sale of Goods in Canada by G.H.L. Fridman and The Sale of Goods by P.S. Atiyah (note: the latter is based on English law, which differs somewhat from BC law). These texts are a starting point for finding cases that interpret sections of the Sale of Goods Act. 

Online resources for finding other cases include the CanLII website and the LexisNexis Quicklaw pay service (available in Courthouse Libraries across the province).  

Some business organizations oversee certain industries. Consumer Protection BC offers a Consumer Referral Directory that lists agencies to help with particular problems. The Better Business Bureau may be able to help resolve disputes with businesses that are listed with them.  

Also see People’s Law School’s pages on making a purchase.
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    Deposits in Consumer Transactions




	This information applies to British Columbia, Canada. Last reviewed for legal accuracy by Alison Ward in August 2018.







A deposit, a payment made by a purchaser as confirmation of a contract, is typically forfeited to the seller if the purchaser refuses to carry through with the transaction. But there are exceptions.




Client problems

	Client paid a deposit in a consumer transaction and wants to know how to get it back after deciding not to complete the transaction. 

	Client has paid a deposit and now wants out of a transaction, but the seller refuses to return the deposit. 

	Client paid a deposit for goods, but the seller goes out of business without delivering the goods. 


Summary of the law

[image: ]  
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This section provides a brief outline of the common law of deposits as it applies to consumer transactions. Deposits in other transactions, such as residential tenancies and purchases of land, are not included in this discussion.

Basically, a deposit is a payment made by a purchaser, usually at the seller’s request, as confirmation of a contract. It is paid before the seller fulfills some or all of their part of the contract. Consumers are asked for deposits in a variety of situations where the seller must take some action, such as ordering or manufacturing a product, or providing a service requiring some preparation.

In common law, deposits are forfeited to the seller if the consumer refuses to carry through with the transaction. For example, if the consumer agrees to buy a car and gives a deposit in exchange for the seller’s promise of delivery within two weeks, the consumer cannot get out of the agreement simply because they change their mind (see the section on Opting Out and Cooling-off Periods). The law says, in general, that the seller can keep the deposit as compensation for the consumer breaching the contract (that is, wanting out of the deal without a legal excuse). 


Exceptions to the rule allowing the seller to keep the deposit

However, there are some exceptions to this general rule:


	If the deposit is too steep: The seller cannot keep a deposit disproportional to the value of the loss they will suffer if the consumer backs out of the transaction. For example, a court might find that a seller who keeps a deposit of 50% of the price of a new car is being unfair to the consumer. The dealer may have spent time and money to order the car, but it is likely the car could be sold to someone else to recoup that expense. If the consumer went to court over the matter, a judge would probably order that at least some of that 50% be paid back. 

	If the seller breaches the agreement: The consumer is generally entitled to get their money back if the seller breaches the agreement. For example, if the seller cannot deliver a product, or cannot deliver it within a reasonable time as promised, the consumer is probably entitled to call off the deal and have the deposit returned. If the seller delivers an unsatisfactory product, the consumer is also entitled to have the deposit returned. 

	If the seller promised a refund: The consumer may be entitled to a refund of the deposit if the deposit was given to a seller with an advertised policy of giving refunds, regardless of the reason. 


Buyers’ liens under the Sale of Goods Act

Under section 75 of the Sale of Goods Act, consumers have certain lien rights (a lien allows a person’s property to be kept until a debt is paid) for deposits paid to sellers. This is an important protection in cases where businesses take a deposit for some or all of the purchase price for goods and then go out of business before delivering the goods.

The lien rights arise in situations where the consumer enters a sales contract for a product that the seller usually sells in the course of its business. These rights give consumers a claim for the amount of the deposit against the assets of the business, including all the goods and the bank accounts of the business. Most importantly, consumer claims that comply with the terms of section 75 rank ahead of claims of creditors with security interests under the Personal Property Security Act (see the sections on Types of Lenders and Creditors and Security Agreements).


Information gathering

Gather information from the client and from any documents the client has. Be particularly careful about getting full details of the various promises made by the seller for the time of delivery and the quality of the product.


Solving the problem

Before approaching the seller, decide whether the consumer has grounds to ask for some or all of a deposit back. Was the amount paid unfair in relation to the losses of the seller? Has the seller breached the agreement? Are there any other grounds for justifying the consumer getting out of the agreement?

Besides buyer lien rights under the Sale of Goods Act, a consumer may be able to get a refund from their credit card issuer if the deposit was charged to the credit card and the goods or services were not delivered (see the section on Credit Cards).

If the consumer wants out of the transaction, and has no legal grounds to ask, it may be difficult to get the seller to agree to any kind of refund. In general, deposits are taken specifically to secure buyer performance.

Some alternatives to consider include:


	negotiating a return of part of the deposit, or 

	having the consumer take some other good or service instead of the good or service in the initial contract.


Related topics and materials

See the other sections on making a purchase:


	Sale of Goods Law 

	Misleading Advertising 

	Unfair or Deceptive Practices 

	Unsolicited Goods and Services 

	Leases 


See related sections:


	Contract Defences 

	Contract Remedies 

	Contracts Overview 

	Credit Cards 

	Opting Out and Cooling-off Periods  

	Types of Lenders and Creditors
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    Misleading Advertising




	This information applies to British Columbia, Canada. Last reviewed for legal accuracy by Alison Ward in August 2018.







Consumers are protected under the law from misleading advertising by sellers. 




Client problems

	Client has a problem involving misleading advertising, double ticketing, or “bait and switch” selling. 

	Client has a problem involving pyramid selling. 


Summary of the law
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While most consumer and credit law is under provincial jurisdiction, a number of provisions in the federal Competition Act may help consumers, although some of these overlap with the provincial Business Practices and Consumer Protection Act. As with the provincial legislation, the relevance of the Competition Act to consumer problems is two-fold:


	A seller may be prosecuted for violations of the Competition Act. 

	If there has been a violation of a consumer-related provision in the Competition Act, the consumer has a statutory cause of action to seek damages from the seller. 


The following is a summary of the more important consumer protection provisions in the Competition Act.


Misleading advertising

Under section 74.01, various aspects of misleading advertising are prohibited. There is a general prohibition against anything that is misleading in a material respect. The next provision prohibits representations in the form of a statement, warranty or guarantee of the performance of a product that is not based on adequate tests. Another provision prohibits misleading warranty promises. Others deal with, and prohibit, misleading price advertising.


Double ticketing

Double ticketing is the practice of having two or more prices marked on a product. If this happens, the Competition Act requires that the product be supplied at the lower price. It is an offence to charge the higher price.


Unavailability of advertised products or “bait and switch” selling

Section 74.04(2) prohibits advertising a product at a bargain price when the seller does not have the product available in reasonable quantities. This is known as “bait and switch” selling. Once at the store, the consumer discovers that what was advertised (the “bait”), is sold out. The seller tries to “switch” the consumer to buy some other (typically more expensive) item. The seller can’t do that. The seller has to stock reasonable quantities or offer the consumer a rain check. 


Pyramid selling

Section 55 and section 55.1 govern pyramid selling and multi-level marketing plans. In a multi‑level marketing plan, participants earn money by supplying products to other participants or customers. Multi-level marketing plans are a legal business model for selling goods and services.

By contrast, in pyramid selling, participants earn money primarily by recruiting others and not from selling products. Pyramid selling is prohibited.


Information gathering

Obtain full details of the transaction, as well as copies of any communication the client has had with the seller.


Solving the problem

Arguably, the Competition Act has less direct relevance to most consumer complaints than provincial law (including the common law and BC statute law). The Competition Act focuses on advertising, while provincial law encompasses a broader range of contractual representations. Prohibitions against double ticketing and bait and switch selling, for example, focus on relatively narrow areas of consumer protection.

The administration of the Competition Act has been less concerned with resolving individual consumer complaints, and more concerned with prosecuting breaches of the Act and generally ensuring compliance with it. Finally, breaches of the Act often have a relatively minor impact on individual consumers, so that seeking compensation under the Act is not practical.

Keep the following situations in mind:


	If the breach of a provision in the Competition Act is particularly widespread by a seller (for example, continuously misrepresenting the availability of products), it may be appropriate for you to bring the matter to the attention of the Competition Bureau. You can make a complaint online or by telephone, fax or mail. 

	Under the Act, if there is a successful prosecution of a seller, any consumer affected by the seller’s conduct may have a civil remedy against the seller for any losses suffered (see section 36). 

	For problems that clients have with pyramid selling, the Competition Bureau publishes guidelines distinguishing pyramid schemes and multi-level marketing plans.


Related topics and materials

See the other sections on making a purchase:


	Sale of Goods Law 

	Deposits in Consumer Transactions 

	Unfair or Deceptive Practices 

	Unsolicited Goods and Services  

	Leases 


See also the sections under contracts:


	Contracts Overview 

	Contract Defences 

	Contract Remedies 

	Opting Out and Cooling-off Periods  


See also People’s Law School’s pages on making a purchase, the Canadian Consumer Handbook from the federal government’s Office of Consumer Affairs, and the chapter “Consumer Protection” from the manual used by the UBC Law Students’ Legal Advice Program.
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    Unfair or Deceptive Practices




	This information applies to British Columbia, Canada. Last reviewed for legal accuracy by Alison Ward in August 2018.







Consumers are protected under the law from unfair or deceptive practices by sellers. 




Client problems

	Salesperson made promises about the quality of a product, such as a car, which turned out not to be true, and now the client wants a remedy. 

	Client thinks they were treated unfairly by a business and that the business took advantage of them, and now the client wants a remedy. 

	A number of promises were made to a client about the quality of a product, but the promises were not put in a written sales contract, and now the salesperson says that the promises are not binding. 


Summary of the law
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Trade practices legislation for the protection of consumers was first enacted in the 1970s as the Trade Practices Act. Its successor statute, the Business Practices and Consumer Protection Act, was enacted in 2004. Both statutes build on the law of contract, but try to cover situations where the common-law principles of contract law are insufficient to give a consumer a remedy.

Part 2 of the Business Practices and Consumer Protection Act, Unfair Practices, applies to consumer transactions. These are defined as the supply of goods, services, or real property by a supplier to a consumer for primarily personal, family, or household use. Consumer transactions also include solicitations, offers, advertisements, or promotions by a supplier for sales and services to a consumer. This part of the Act extends protections in three main areas:


	misrepresentation (which the Act calls deceptive acts or practices) 

	unconscionability 

	unsolicited goods or services


Deceptive acts or practices

Section 4 of the Business Practices and Consumer Protection Act generally defines a deceptive act or practice as any form of representation capable of deceiving or misleading a person. The case law has interpreted this to mean an action that tends to lead the consumer to make an error of judgment. Section 4 also lists specific actions deemed to be deceptive, including misrepresentations (that is, untrue representations) about the quality of a product, prior history of a particular product (for example, a car), the price advantage the seller is offering, or the availability of an item.

Section 4(3)(c)(iii) says it is a deceptive practice to give an estimate that is “materially less” than the price eventually determined or demanded by the supplier if the consumer has not expressly consented to the higher price before the goods or services are supplied.

A number of reported court decisions have found some types of conduct to be deceptive practices under previous legislation (the Trade Practices Act). Most of the decisions involved representations by salespeople about the quality of consumer products, particularly cars.

Findlay v. Couldwell was an early case decided under the old Trade Practices Act. A salesperson for a used car dealership represented one of the used cars as a vehicle in good running order. Five days after purchase, the engine blew up while the buyer was driving on a highway. The court held that the representation of the car’s quality was a “deceptive act or practice” within the meaning of the Trade Practices Act. (The court also held that the buyer was entitled to succeed in common law on the basis that there had been a fundamental breach of the sales contract; the dealer was not entitled to rely on an “as is — where is” term in the sales contract to exempt itself from liability.)

In Steiner v. Personal Motors Ltd., the court found that a salesperson had made statements “grossly exaggerating” the condition of a car, and that the statements were deceptive within the meaning of the Trade Practices Act. The buyer was awarded exemplary damages of $500 as well as specific and general damages. Rushak v. Henneken is a 1991 Court of Appeal decision dealing with representations made about a car that summarizes the relevant legal principles and case law. In Casillan v. 565204 B.C. Ltd., the BC Supreme Court applied the principles in Rushak v. Henneken and found that a used car salesperson engaged in a deceptive act or practice under the Business Practices and Consumer Protection Act when a salesperson told a potential buyer that the powertrain of a car was under warranty without confirming if that was in fact the case. In fact, there was no powertrain warranty and the car engine needed to be replaced within five months of purchase, due to a major powertrain malfunction. The court awarded the buyer statutory damages of $13,512.61 under section 171 of the Business Practices and Consumer Protection Act, which was the cost of the engine replacement. In Simpsons-Sears Limited v. Paddock, the court awarded damages under the Trade Practices Act where a lower quality of roofing shingle than was represented in the sales contract was used.


Unconscionability

The Business Practices and Consumer Protection Act does not specifically define unconscionable acts or practices (but see the explanation in the section on Contract Defences), but it does list some of the circumstances that a court should consider when making a decision on unconscionability, including the following:


	Was undue pressure put on the consumer? 

	Was the consumer taken advantage of because of physical or mental infirmity, ignorance, illiteracy, age or inability to understand anything related to the transaction? 

	Was the price charged to the consumer grossly above usual market prices? 

	At the time of the transaction, was there no reasonable probability that the consumer would ever be able to make full payment of the total price? 

	Were the terms of the transaction so harsh or adverse to the consumer as to be inequitable? 


In Pacific Finance Acceptance Co. Ltd. v. Turgeon, the court found the conduct of the plaintiff-creditor unconscionable under the Trade Practices Act. In that case, the consumer-borrowers were initially given three months’ relief from loan payments, but were later pressured into refinancing at a higher interest rate under threat of legal action to claim the three payments. The court dismissed the creditor’s claim for the balance remaining on the outstanding loan agreement.


Unsolicited goods or services

The Business Practices and Consumer Protection Act states that consumers have no legal obligation to a supplier for goods or services that they have not requested unless they acknowledge in writing an intention to accept the goods or services. (See the section on Unsolicited Goods and Services.)


Remedies

Significantly, the Business Practices and Consumer Protection Act empowers both the consumer and Consumer Protection BC to seek a remedy for deceptive or unconscionable practices. This allows for the following possibilities:


	A consumer can bring a civil action in Small Claims Court or Supreme Court under the Act. 

	Consumer Protection BC can bring a civil action (and take other administrative steps) against the seller on behalf of one or more consumers. 

	The Crown can prosecute a seller that has contravened the Act. 


Consumer remedies

Section 171 of the Business Practices and Consumer Protection Act allows a consumer to bring an action for damages arising from a contravention of the Act, including a deceptive or unconscionable practice. If an unconscionable act or practice has occurred in a consumer transaction, section 10(1) provides that the transaction is not binding on the consumer. In effect, a consumer can use the Act either to bring an action or to defend against a claim by a seller.

One particular advantage for consumers bringing an action under the Act is the admissibility of parole evidence. In essence, this rule says that where there is a written contract that appears to contain all of the terms agreed to between the parties, the courts usually will not take notice of unwritten statements (for example, verbal promises or representations) that go beyond or contradict the terms of the written agreement.

Historically, this rule was a problem for consumers because most written consumer contracts had a clause specifically saying the agreement stood for the entire agreement, and there were to be no other representations or promises made between the parties. If a consumer tried to say in court that a salesperson made a verbal promise or representation about something they bought, and the promise or representation turned out not to be true, only in very limited situations would the court admit the consumer’s testimony about the verbal promise as part of the court case.

Section 187 of the Business Practices and Consumer Protection Act says that in any proceeding involving a consumer transaction (as defined under the Act), the parole evidence rule does not exclude or limit the admissibility of evidence relating to the understanding of the parties to the agreement, or to a particular term of it. The equivalent section in the Trade Practices Act was applied in the Findlay case, which is discussed above.

As well, Part 8 of the Business Practices and Consumer Protection Act provides for the establishment of compensation funds to provide compensation to consumer victims of deceptive or unconscionable acts or practices or other contraventions of the Act. (See also the section on travel services.)


Remedies available to Consumer Protection BC

In addition to the right to bring a court action against an offending seller, the Business Practices and Consumer Protection Act provides for a number of remedies that Consumer Protection BC may take on behalf of consumers. Consumer Protection BC may:


	conduct an inspection 

	obtain an undertaking from a seller 

	make a compliance order 

	make a direct sales prohibition order (a direct sale is one made somewhere other than at the seller’s usual place of business, such as a door-to-door sale) 

	make an order freezing the property of a person under inspection  

	impose administrative penalties of up to $5,000 for individuals and up to $50,000 for corporations  


Prosecutions

The Business Practices and Consumer Protection Act says it is an offence to contravene the Act. This means that sellers can be prosecuted in the criminal courts for deceptive or unconscionable practices. Where there is a prosecution and a conviction, a judge can, in addition to imposing fines or jail, order the seller to compensate a consumer for losses suffered as a result of the offence.


Information gathering

Obtain full details of the particular transaction that the consumer is complaining about, including:


	Copies of all sales documents, warranties, correspondence, advertisements, sales brochures, or other promotional materials. 

	Conversations between the consumer and salespersons or others acting on behalf of the seller, including conversations made before, during, and after the making of any contract. 

	Any attempts by the consumer to resolve the complaint, and details of any promises of compensation that may have been made by the seller. 

	The particular product or service that the consumer is complaining about.


Solving the problem

The consumer has two main options for resolving a complaint that falls under the Business Practices and Consumer Protection Act:


	Attempt to resolve the matter directly with the seller: The usual first step is to attempt to negotiate a resolution (for example, ask for a refund or some money back to compensate for a product that has been misrepresented). The consumer may have to consider court action if a settlement cannot be negotiated. 

	Complain to Consumer Protection BC: You can ask them to pursue a remedy on behalf of the consumer, and possibly other consumers who may have been the subject of deceptive or unconscionable practices. The advantage here is that the Business Practices and Consumer Protection Act has a number of remedies under the Act only granted to Consumer Protection BC (and not to consumers in their own court action). The consumer also gets the benefit of any court actions by Consumer Protection BC without incurring legal costs. 


For most routine cases, the consumer should expect to negotiate or litigate for themselves.


Related topics and materials

See the other sections on making a purchase:


	Sale of Goods Law 

	Deposits in Consumer Transactions 

	Misleading Advertising 

	Unsolicited Goods and Services 

	Leases 


See related topics: 


	Contract Defences  

	Contract Remedies  

	Contracts Overview 

	Opting Out and Cooling-off Periods 

	Travel Services  


See also People’s Law School’s pages on making a purchase.
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    Unsolicited Goods and Services




	This information applies to British Columbia, Canada. Last reviewed for legal accuracy by Alison Ward in August 2018.







If a person receives goods or services that are unsolicited (not requested), they are usually under no obligation to pay for the product or service. 




Client problems

	Client has received a sample product or other consumer goods that they did not contract for and wants to know their legal responsibility if they keep the goods. 

	Client ordered a product in response to a mail solicitation and wants to get out of the contract. 


Summary of the law
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In general, contracts must be made by mutual agreement (see the Contracts Overview). One party cannot usually impose a contract or an obligation on another person. For example, if a person performs a service without being requested, or if a person delivers a product without the consumer contracting for that product, the consumer is usually under no obligation to pay for the service or product. The consumer may feel morally obligated, but they are not legally obligated.

The Business Practices and Consumer Protection Act deals specifically with the situation of unsolicited goods and services. Essentially, the Act clarifies how common-law principles would probably be applied. Section 12 of the Act says that consumers have no legal obligation to pay for unsolicited goods or services unless they specifically acknowledge in writing to the seller that they intend to accept the goods or services.

Unsolicited goods or services are defined as goods or services that are supplied to a consumer who did not request them. Unsolicited goods or services do not include goods or services that the consumer knew, or ought to have known, were intended for delivery to another person. For example, a consumer cannot keep the fridge a department store mistakenly delivers to their carport when it was obviously intended for a neighbour across the street.

Most consumers regularly encounter instances of unsolicited goods. For example, small sample items delivered door-to-door for which the manufacturer has no expectation of payment but hopes will encourage consumers to purchase the full-size product. Consumers may also receive solicitations for goods, rather than the goods themselves, through junk mail advertising. The consumer only becomes liable to pay for the product if they specifically order it.

Finally, consumers may receive relatively small items (for example, greeting cards) mailed out by businesses or charities in the hope that consumers will pay for the items. In this last instance, the law clearly says consumers are not legally responsible to pay for the goods and can keep the goods and use them as they wish.


Information gathering

Gather and confirm all information about the unsolicited goods or services.


Solving the problem

You must clearly distinguish between unsolicited goods or services, and solicitations for goods or services to which the consumer has responded. If goods or services meet the description of unsolicited goods or services as described in the Business Practices and Consumer Protection Act, then the client has no responsibility.

If the consumer has responded to a solicitation by ordering goods or services, then the usual principles of contract law apply. In general, the consumer does not have a legal right to get out of the agreement unless:


	there is a specific term in the contract between the parties that allows this, or 

	there is a breach of the sale agreement by the seller (such as through a defect in the goods or services, or through a misrepresentation by the seller). 


In situations where the consumer has responded to some form of solicitation (for example, by mail, radio or TV), you may find a specific term in the contract that allows the consumer to get out of it (see the section on Opting Out and Cooling-off Periods). It is a common marketing practice for such sellers to offer a limited-time return of the goods for any reason. The matter may be resolved simply by the consumer returning the goods to the seller and requesting a refund.


Related topics and materials

See the other sections on making a purchase:


	Sale of Goods Law 

	Deposits in Consumer Transactions 

	Misleading Advertising 

	Unfair or Deceptive Practices 

	Leases 


See related topics:  


	Contract Remedies  

	Contracts Overview 

	Opting Out and Cooling-off Periods 


See also People’s Law School’s pages on making a purchase.
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    Leases




	This information applies to British Columbia, Canada. Last reviewed for legal accuracy by Alison Ward in August 2018.







Leases are agreements allowing someone to use property temporarily. These agreements differ from sales agreements in a number of important ways.




Client problems

	Client wants to know their rights regarding a leased car for which the dealer now wants payments, even though the car has been returned to the dealer. 

	Client cannot make further payments on a car lease and wants to know their rights if the car is repossessed.


Summary of the law
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Leasing agreements allow someone to use property temporarily. This arrangement is distinguished from sales agreements, where the intention is usually to allow the buyer to take permanent ownership of the property, or at least give the buyer a right to obtain ownership.

Leases are usually for a fixed period of time, after which the property is returned. Often, leases may be extended or there may be an option to buy the goods outright. Alternatively, goods can be rented on a monthly basis but for an indefinite period of time.

Leases are common in transactions involving housing, cars and furniture. This section deals generally with such leasing rights. Leasing agreements, particularly car leases, can be complicated documents. Some of the more important provisions include responsibility for maintaining the vehicle and the condition of the vehicle upon its return.

A particularly important aspect of car leases is the consumer’s financial responsibility when the contract is terminated. A lawyer should generally be consulted on car leases. This section contains only a brief overview of the law.


Lease rights

Several statutes touch upon the rights of consumers concerning leasing agreements.

Under the Sale of Goods Act (see the section on Sale of Goods Law), the protections for consumer purchases also apply to consumer leases. Under section 18, for example, the implied condition as to the durability of goods applies to both sales and leases; under section 20, the protection against waiver of rights applies to both sales and leases.

The Motor Dealer Act Regulation requires a motor dealer to disclose certain information in writing to a consumer before the consumer enters into an agreement to lease a motor vehicle. As well, section 31 of the Regulation grants the consumer a one-day cooling-off period during which the vehicle is to remain with the dealer and the consumer can cancel the lease; see the section on Opting Out and Cooling-off Periods. (This cooling-off period can be waived in writing.)

The trade practices requirements of the Business Practices and Consumer Protection Act apply to consumer leases (see the section on Unfair or Deceptive Practices).

The Personal Property Security Act (see the section on Security Agreements) applies to most consumer leases. It clearly applies to all leases in which the consumer has the option of buying the property. The Personal Property Security Act also applies to most leases that do not have such a purchase option if the lease fits within the extended definition of “lease for a term of more than one year” (see the definitions in section 1 of the Act). A lease for a term of more than one year includes renewable shorter-term leases as well as leases with an indefinite term.

Of significance are the consumer goods remedies in Part 5 of the Personal Property Security Act, such as “seize or sue” and the “two-thirds rule”. These provisions apply to leases of consumer goods with a term of more than one year if the lease secures payment or performance of an obligation. Such leases are commonly called “security leases”. 


Security leases versus true leases

Security leases are treated differently under the law than “true leases”.  True leases are strictly rental agreements and do not secure payment or performance of an obligation, even when they have a term of more than a year. Significantly, Part 5 of the Personal Property Security Act does not apply to true leases.

It is not always easy to determine whether a client has a security lease or a true lease. Some of the indications of “security leases” were noted in the leading case of Accent Leasing & Sales Ltd. v. Babic and Bryant:


	clauses granting the consumer equity or an ownership interest in the property 

	options to purchase for a nominal sum 

	accelerated damages clauses or liquidated damages clauses 

	default provisions that heavily favour the supplier 

	consumer assumes the responsibilities of ownership, such as paying sales and other taxes, insurance, and licence fees 

	entire risk of loss placed on the consumer 

	supplier’s business is to act as a financing agency 


Typically, a client who has defaulted on a car lease will have received notice from the lessor threatening to both seize the vehicle and sue for any deficiency. While you should determine if the lease is a security lease or a true lease, an assertion by the debtor that the “seize or sue” provisions of Part 5 of the Personal Property Security Act apply is usually enough to discourage the lessor from pursuing both remedies, and a settlement can be negotiated.


Related topics and materials

See the other sections on making a purchase:


	Sale of Goods Law 

	Deposits in Consumer Transactions 

	Misleading Advertising 

	Unfair or Deceptive Practices 

	Unsolicited Goods and Services 


See related topics: 


	Opting Out and Cooling-off Periods 

	Security Agreements 


See also “Breaking a Lease” from the Tenant Resource Advisory Centre and People’s Law School’s page on leasing a car.  
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Consumers who are dissatisfied with travel services or don’t receive promised services have remedies they can pursue under common law and statute law. 




Client problems

	Client has paid a deposit to a travel agent, but the agent has gone out of business and the client has not had or cannot get some or all of the holiday that they contracted for. 

	Client got a small claims judgment against a travel agent because the trip the agent supplied was not as advertised, but the agent has gone out of business and the client cannot collect on the judgment. 

	Client wants to take an action against a travel agent because the trip the agent supplied was not as advertised. 

	Client says a hotel or other travel service was not of the standard promised or advertised. 


Summary of the law
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In most transactions, a consumer deals directly with a business supplying a product or service: a car is bought from a car dealer, credit is obtained from a credit union, a repair service is obtained directly from a repairer. With travel, consumers often use an intermediary, a travel agent, to obtain services for them. A travel agent provides an efficient and easy way for consumers to buy flights, hotels, vacation packages and other travel services around the world.

Because travel agents are a main part of the travel industry, and because of the problems consumers may have in obtaining direct satisfaction from a supplier for breach of services provided through a travel agent, it is not surprising that considerable litigation and legislation focuses on the responsibility of travel agents for consumer travel contracts.

When consumers do not use an agent and instead deal directly with businesses supplying travel services, such as a hotel, the usual rules of contract law (see the sections on Contracts, Defences, and Remedies) and the provisions of the Business Practices and Consumer Protection Act apply. The provisions of the Act governing distance contracts apply to internet purchases of airline tickets, holiday packages, and so on. A “distance contract” is basically a contract that is not negotiated in person.


Common-law remedies against travel agents

The relationship between consumers and travel agents is essentially one of contract. However, some special aspects of this relationship are governed by principles of a subcategory of contract law known as the “law of agency”. In addition, there have been some court cases that have said that the law of negligence applies to the consumer-agent relationship.

In general, the duty of a travel agent is to exercise reasonable skill and diligence in performing the terms of the agency contract with the consumer. If there is a written contract between the consumer and the agent, the agent may seek to limit its liability under this duty as a term of the written contract. In some instances, therefore, the courts must consider not only whether the agency contract was breached but also whether the particular breach is one for which the agent is responsible.

In Bratty v. Lloyds World Travel Service, the BC Court of Appeal upheld a damages award of $3,000 against a travel agent. Among other faults, the agent misadvised the consumer of certain visa requirements, causing the consumer considerable inconvenience. The court held that the actions of the agent were a breach of contract. The court also held that the agent could not rely on the limitations of liability printed on the invoice for services, because the limitations had not been specifically drawn to the consumer’s attention prior to travel.

In many cases against travel agents, the issue is what losses can actually be claimed. In general, if an agent is found liable, the agent is responsible for reasonable expenses (for example, alternative airfare, additional hotel costs) incurred by the consumer in remedying the breach, as well as for refunding the consumer the costs of any unused portion of a trip. In addition, the courts have said that consumers may also be entitled to general damages for the inconvenience arising from the fault of the agent. In Keks v. Esquire Pleasure Tours Limited, for example, the plaintiffs were awarded $800 for inconvenience.


Statutory remedies against travel agents

Statutory remedies for consumers are contained in the Business Practices and Consumer Protection Act and the Travel Industry Regulation under that Act.


Registration

Travel agents and travel wholesalers (both called travel agents in this section) must be licensed under the Business Practices and Consumer Protection Act. Consumer Protection BC supervises the licensing and operation of travel agents. Consumer Protection BC has the power to refuse to issue or renew a licence, to suspend or cancel a licence, or to impose conditions on the licence of a travel agent.

The Travel Industry Regulation, in section 14, provides that at the time the licence is issued, the agent must post security for claims against the agent by consumers. Consumer Protection BC also has certain investigative powers, as well as powers to protect consumers by ordering assets to be frozen. Further, Consumer Protection BC can apply to court for a receiver to take over the operation of a travel agency.


Travel Assurance Fund

Agents are required to pay into a Travel Assurance Fund from which consumers may be able to get compensation for losses arising from problems with travel agents. 

Under section 18(1) of the Travel Industry Regulation, consumers can make claims to the fund when they have suffered a loss by reason of paying a travel agent for travel services that were not provided.

Consumers have six months from the date of their loss to make a claim against the fund (see section 19). The maximum compensation available from the fund is $5,000 per person who was affected by the loss (see section 22).


Information gathering

Gather and confirm all information on the circumstances of the vacation and the client’s complaint about it.


Solving the problem

Consumer problems with travel agents generally fall into two categories:


	agents go out of business or do not deliver a service before the consumer travels 

	consumers are dissatisfied with travel services on trips from which they have now returned 


The Travel Assurance Fund exists to address the first situation. Help the client to prepare and submit a claim to the fund. Carefully review the Business Practices and Consumer Protection Act and the Travel Industry Regulation to confirm that a claim is appropriate, including how much the client might be able to claim. Staff at Consumer Protection BC may be able to give some guidance on this.

Note that some situations may be urgent and should, initially, be reported to Consumer Protection BC. The Travel Industry Regulation allows payments from the Travel Assurance Fund in certain emergency situations (section 21). If a travel agency has just closed, you should immediately ensure that Consumer Protection BC is aware of the closure. Consumer Protection BC may be able to preserve funds due to the consumer, which might otherwise be lost as a source of compensation if quick action is not taken.

In other situations, the consumer will probably have to consider making their own claim against the travel agent through negotiation or court action. In that case, carefully review the travel contract between the consumer and the agent to consider the liability limitations the agent has set. Such limitations may make claims against the agent more difficult, though not necessarily impossible, particularly where there have been misrepresentations for which the Business Practices and Consumer Protection Act may give a remedy.


Related topics and materials

See the other sections on buying services:


	Repairers' Liens 

	Warehouse Liens 

	Lawyers' Fees 


See related topics: 


	Contracts Overview 

	Contract Defences 

	Contract Remedies 

	Unfair or Deceptive Practices


 
See also the Canadian Consumer Handbook from the federal government’s Office of Consumer Affairs, the chapter on “Consumer Protection” from the UBC Law Students’ Legal Advice Program, and People’s Law School’s pages on holidays.
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A repairer is a person who puts money, labour or materials toward repairing someone’s personal property. A repairer has rights under the law to the property until the repair bill is paid.




Client problems

	Repairer will not return client’s goods until the repairs are paid for.  

	Repairer is threatening to repossess the repaired goods because client has not paid for the repairs. 

	Repairer has repossessed client’s goods and is now threatening to sell the goods to cover the repair bill. 


Summary of the law
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In common law, a repairer is anyone who puts money, labour or materials toward repairing the chattels (personal, moveable possessions) of another person. Some common examples are car repair shops, jewellery shops, TV repair shops, and boat marinas.


The rights of repairers under common law

In common law, a repairer has a right to keep goods that have been repaired until the repair bill is paid. This right is an implied term of the repair contract (see the Contracts Overview section). The parties do not have to specifically agree to the term. However, the parties can specifically agree to vary the term, though this is not usual. For example, when the consumer first brings the goods in for repairs, the consumer and the repairer might agree that the consumer can pay the repair bill a month after the goods are returned. Or, the repairer and the consumer might agree to this after the repairs are finished. Without this specific agreement, the repairer has the right to demand full payment before the goods are returned to the consumer.

In common law, once the goods are returned to the consumer, the repairer no longer has possessory rights. This point is not relevant if the consumer pays the bill, but it is relevant if the parties agree that the consumer can take the goods and pay the repair bill later. If the consumer were later to default on the promise to pay the bill, the repairer only has a right to sue for the money owed. The repairer does not have any right to take the goods.

There is case law that says that the repairer does not lose a common-law possessory right if the goods are taken away from the repairer without the repairer’s permission, such as by trick or stealth. The repairer may be able to retake possession, so long as certain trespasses are not committed, such as by breaking into a house or garage (see the sections on Bailiffs, Court Bailiffs and Sheriffs and Collection Agents) and so long as there is not a breach of the peace that results in a Criminal Code charge.

In common law, the repairer also has the right to sell the goods, eventually, if the repair bill is not paid.


The rights of repairers under statute law

Repairers also have rights under statute law. The Repairers Lien Act gives repairers additional rights beyond the common law. Most importantly, the Act allows some repairers to retake possession of goods after releasing the goods to the consumer under certain conditions. This right applies to repairers of motor vehicles, aircraft, boats, and outboard motors.

There are two important steps that a repairer must take to gain a right to repossess:


	The consumer must sign an “acknowledgement of indebtedness” at the time the goods are released. A repairer cannot rely on a work order signed before the work is done for an acknowledgement of indebtedness. 

	The repairer must file a “financing statement” in the Personal Property Registry within 21 days after possession is released to the consumer. The right to file is lost after 21 days. 


Once the financing statement is filed, the repairer’s lien continues for another 180 days. The repairer’s lien rights cease to exist at the end of 180 days unless the chattel has been repossessed or the lien renewed. During those 180 days, the repairer is allowed to repossess the goods if the consumer has not paid the repair bill according to the terms agreed upon prior to release of the goods.

The Repairers Lien Act, in section 2, provides a procedure for the sale of goods held under a repairer’s lien. This procedure applies both to when the goods have not been released to the consumer and to when the goods have been released but repossessed from the consumer under the Repairers Lien Act statutory rights. The repairer is entitled to sell the goods to pay the repair bill if:


	the bill is unpaid for 90 days, and 

	the sale is advertised for two weeks in a local newspaper. 


The repairer can claim proceeds from the sale to cover the repair costs and, if there was a release and repossession, certain repossession costs.


Information gathering

If the goods are still in the possession of the repairer, confirm all the details of the repair agreement between the parties.

If the goods have been released to the consumer and the repairer is threatening to repossess the goods, confirm all the registration details through a search in the  Personal Property Registry. It may be that the proper paperwork was not filed. Confirm the date the goods were released to the consumer to determine the 180-day repossession period.

If the goods have been released to the consumer but subsequently repossessed, confirm all registration details through a search in the Personal Property Registry. Confirm the date that the goods were released to the consumer and when the goods were repossessed. Confirm the location of the goods.


Solving the problem

Repairers’ liens usually arise because a consumer cannot pay the repair bill as agreed, or because the consumer is dissatisfied with the repair work. If the consumer cannot pay the repair bill as agreed, you should first attempt to negotiate with the repairer for release of the goods with time to pay. If the goods have been released and the repairer is threatening to repossess, you might still try this approach. In either instance, the consumer does not have much bargaining strength. The only realistic way to solve the problem may be for the consumer to somehow come up with the money to pay the bill.

If there is a dispute over the work done (for example, unauthorized repairs, work not done properly, or a bill higher than the estimate given), you may still first try to negotiate with the repairer (whether or not the goods have been released). Again, the consumer may not have much bargaining strength, particularly if the repairer possesses the goods. The practical remedy for the consumer may be to pay the bill, and then start a court action over the dispute.

It is possible for a consumer to have a cause of action against a repairer not only because of a dispute over the repairer’s bill, but also because the repairer (or agents of the repairer, such as a bailiff) attempted to enforce possessory rights in an improper fashion. There are many possibilities, and many examples in the case law. A consumer may have a cause of action for damages:


	if the goods are repossessed when the repairer did not have a validly filed lien 

	if the goods are repossessed after 180 days 

	if the goods are sold without meeting the sale requirements of the Repairers Lien Act 

	if the goods are damaged during repossession 

	if the bailiff or repairer trespasses (for example, breaks into a house or garage, or assaults the consumer) while repossessing the goods 


Related topics and materials

See the other sections on buying services:


	Travel Services  

	Warehouse Liens 

	Lawyers' Fees 


See related topics: 


	Bailiffs, Court Bailiffs and Sheriffs 

	Collection Agents 

	Contracts Overview 

	Enforcing Judgments Against Chattels 

	Harassment by Debt Collectors 

	Sale of Goods Law 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